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Law schools across the United States and Canada are grappling with competing demands on
the law school curriculum made by faculty, students, educational accrediting entities, regulators
focused on the legal profession, government officials and the public. The traditional focus of legal
education -- introducing students to historically-important subject areas through case analysis — has
been under attack for decades from a wide range of perspectives. Law schools have responded with
a variety of curricular reforms. One approach to curricular reform emphasizes imbedding critical or
theoretical perspectives ranging from critical race theory to economic analysis into the curriculum.
Another curricular reform effort involves rebalancing the mix of theory, substance, lawyering skills
and ethics in the law school program. Yet another reform movement emphasizes globalization and
potential changes in the economic underpinnings of the legal profession. This paper will briefly
summarize the pressures on legal education, explore different methods of pursuing curricular
reform, and address the critical distinctions between symbolic and fundamental reforms.

The pressures on law schools in the U.S. and Canada come from a wide range of
stakeholders. Law school faculty members are actively engaged in debates about the content of law
school curricula.’ There have been at least three major streams of curricular reform driven largely
by law school faculty members: (1) the introduction of critical or theoretical perspectives ranging
from critical race theory to economic analysis; (2) the drive toward greater
internationalization/globalization; and (3) the pedagogical shift away from heavy reliance on the
traditional Socratic/case method of instruction combined with a single final exam as a method of
evaluation. The first two reform movements have affected the range of classes law students are
exposed to in the mandatory curriculum and are given access to in the elective curriculum. The first
movement focused on a broader range of perspectives and analytical approaches transformed law
school curricula from the 1960’s into the 1990’s.” The real or perceived pressures of globalization
have driven the expansion of transnational, international, and globalized, cross-border curricular
reforms over the past twenty years.> The somewhat different, pedagogy-focused reform movement
represents an effort to bring developments in educational theory into the law school curriculum.*

Law school faculty members have also been deeply engaged in curricular reform efforts that
have involved other groups, such as students and members of the legal profession. Students facing
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high tuition levels are concerned about whether they will receive knowledge and skills that will allow
them to succeed in the legal profession.” Major studies led by academics or members of the legal
profession periodically challenge whether and how well law schools are preparing their graduates
for practice. ® As a result of these concerns, law schools -- particularly those in the U.S. where
articling is not required before practice -- have dramatically expanded the range of courses and
opportunities for students to acquire practice-oriented skills.”

Changes to accreditation standards are creating new pressures on the law school curriculum.
Accrediting bodies in the U.S. and Canada are considering fundamental reforms to the systems
determining whether law school graduates will be eligible to seek admission to practice. In the U.S,,
the focus is on the ABA accreditation standards as graduates from ABA-approved schools are
permitted to seek admission in every state.® The current approach includes a mixture of standards
that have been critiqued as focusing too heavily on “inputs” (faculty, buildings, library collections)
instead of outcomes.’ The current ABA standards do require that law schools “maintain an
educational program that prepares . . . students for admission to the bar, and effective and
responsible participation in the legal profession”™® but schools have been given relatively broad
latitude to define how best to achieve this objective. There has been substantial controversy about
proposed revisions to the standards toward greater evaluation of “outputs”, e.g., successful bar
admission; the proposed revisions also include requirements that law schools focus more closely on
learning outcomes.™

The revisions to the accreditation regime in Canada are even more fundamental. Canada’s
common law schools have operated for many decades without substantial accreditation
requirements imposed by the profession.* This regulatory scheme was challenged by the
convergence of several different forces, including: (1) proposals to create the first new law schools in
Canada in decades; (2) claims by foreign law school graduates that they were being required to
demonstrate competence in subjects that were not requirements for Canadian law school
graduates; and (3) concerns about whether practice admissions requirements could be deemed anti-
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competitive. The Federation of Law Societies, acting on behalf of the provincial law societies,
created a new regulatory regime that ties law school accreditation to certification that focuses
directly on curricular requirements: (1) a specific, stand-alone ethics course; and (2) specific skills
and knowledge competencies.® The Federation is now working to finalize the implementation of
the new regime; law schools will likely have to begin reforming curricula to comply starting in 2012.

The wide range of movements and forces driving curricular reform in law schools in Canada
and the United States might suggest that law school curricula are like weather vanes, easily changed
in the breezes of intellectual fashion or stakeholder input. Yet, in a powerful counterpoint, curricular
reform has been referred to as a ‘graveyard for deans’ or as easy to accomplish as ‘moving a
graveyard’.* There are powerful forces that lead curriculum reform efforts to result in reproduction
rather than reinvention. Proposals to change law school curricula regularly encounter quite
substantial barriers, which ultimately can deeply affect the chances for success of the curricular
reform effort. It is important to recognize the significant challenge of change for any law school.™

Law schools in the U.S. and Canada have substantial investments in relatively fixed assets.
Most law schools are governed to a significant extent by faculty members who are tenured or tenure
track. These faculty members were educated on particular topics in a certain ways, creating a
powerful set of norms and expectations about what legal education has been and should continue to
be. Perhaps more importantly, they arrive in their law professor roles with highly advanced
knowledge and skills in some substantive areas but not, typically, in organizational change
management or educational theory. For these reasons, curricular reformers often focus on the
pivotal role of faculty members in sparking and implementing curricular reform.

As important as faculty members are in driving or resisting change, it is also important to
recognize the other constraints on re-imagining, or even just modestly revising, a school’s approach
to legal education. Law schools occupy buildings that were designed to carry out curricula taught in
certain ways to certain-sized groups. The schools are funded within certain constraints, with little
flexibility to dramatically modify their sources of revenue or expenses. Many law schools in the U.S.
and all law schools in Canada are part of universities, which impose their own curricular guidelines
and scheduling rules. Accreditation standards can command the allocation of significant resources
and direct substantial aspects of the curriculum. Finally, as critical as members of the legal
profession can be about the content of legal education, the profession itself can play a powerful role
in discouraging innovation if hiring practices for law school graduates fail to value innovation in legal
education. The conservative approach to law school hiring has a rational basis: if the leaders in the
profession today were created by the traditional mode of legal education then perhaps that system
could reasonably be preferred over a newer, untested approach.

For many law schools, the drive toward curricular reform therefore has been met by the
almost equal and opposite forces opposing real change in the content and delivery of legal
education. The end result of curricular reform efforts has all too often been similar to the
production of new cars. Within the constraints of personnel, infrastructure and funding, it is not
surprising the “new models” of legal education often bear a strong resemblance to the previous
year’s model, perhaps with the addition of some new options and a new nameplate.®
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The results of many reform efforts have proven to be more powerful symbolically than
substantively. Symbolic reforms nonetheless serve some very important purposes. First, these
reforms are powerful evidence that the system of legal education is engaged with real debates
about the content and methods of delivering legal education. Faculty members, deans, members of
the profession and others are investing some of the few significant resources over which they have
control —intellectual energy and time — on the challenge of curriculum reform. Second, symbolic
reform efforts can be important because they are in fact symbolic — they are an important signal to
law students, law faculty members, and the profession about the values and goals of legal
education. To take but one example, a law school which requires its students to complete a
transnational or international course or other related educational experience as a requirement of
graduation may not need to reallocate resources to carry out the initiative but is nonetheless
sending a powerful message to students about what the school believes about the relevance of
international and global perspectives in the practice of law. Third, symbolic reforms can be the first
step toward a more fundamental realignment of the curriculum. They serve as a statement of
institutional values and a kind of outpost that may be reinforced with the allocation of more
resources over time.

Fundamental curricular reform is rare and can be difficult to sustain without substantial and
consistent pressure. Faculty members must be deeply involved in the creation of the reform and
resources must be obtained and allocated to carry out it out. The curricular reform must be seen to
provide benefits to students and those benefits must be valued in the market for law school
graduates. My own experience with fundamental curricular reform at UBC has left me impressed
with the power of imaginative and dedicated faculty members to transform an educational
program.'” As one of Canada’s leading law schools with highly sought-after graduates and yet
significant resource constraints, the Faculty had not engaged in a fundamental curriculum review in
over twenty-five years when we committed to taking up the challenge. The process was surely not
easy, running over three years of internal and external consultations, including broad-based
consultations with law firms and alumni. The results were significant, with substantial modifications
to the courses in the first year curriculum and upper year required curriculum designed to
incorporate greater focus on transnational law, regulation, and ethics, among other things. The
Faculty also addressed pedagogy, moving to teaching the entire first year in small sections with
writing assignments spread throughout the year. These fundamental reforms required substantial
changes to faculty teaching assignments and modes of teaching.

As exciting as these changes have been, the major lesson of the process was that we needed
to move toward a more flexible approach to curriculum reform. We have resisted the idea that these
fundamental reforms should become fixed features of the curriculum and have instead continued to
study and to revise the curriculum in some way virtually every year. Once started, the process of
reform can generate its own momentum. This flexible approach to our curriculum will be helpful as
we face the opportunities and challenges ahead, ranging from our move into a new, technologically
advanced law school building in the summer of 2011 to the demands for curriculum reform created
by an entirely new accreditation regime. More fundamental changes are clearly on the horizon.
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