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INTRODUCTION: THE COMPARATIVE LAW COURSE IN THE MELBOURNE 
JD PROGRAM 
 
An invitation some five years ago to teach a comparative law course in the JD 
program at the University of Melbourne with a specific focus on the civil-
law/common-law divide was for me the beginning of an exciting teaching experiment. 
Melbourne University was pioneering the concept of a post-graduate law degree in 
Australia1 and they selected for it only high scholastic achievers with further work 
experience. The Teacher’s Guide for the Melbourne JD Program spells out the criteria 
for selection as follows: 
 

‘The JD is open to admission to mature graduates who have a good degree in a 
discipline other than law and significant employment experience. The Selection 
Committee carefully considers all applications with consideration given both to prior 
academic qualifications and employment subsequent to graduation. With each intake 
limited to approximately 25 students, the rigorous selection process results in a highly 
motivated student body comprised of a diverse range of backgrounds and academic 
qualifications’. 

 
This admission policy ensured that each cohort was an exceptionally talented 

and motivated group of students. This, coupled with the fact that the University took 
the step of making the Comparative Law course one of the compulsory courses in the 

                                                 
1 In the Teacher’s Guide to the Melbourne JD Program, the degree (or at least the version of the degree 
which obtained until this year) is summarized as follows: ‘The Melbourne JD is a graduate 
qualification which has been approved by the Council for Legal Education as meeting the academic 
requirement for admission to legal practice in all Australian jurisdictions. It is taught at an academic 
level intermediate between a masters degree and a professional doctorate. By choosing the name “JD” 
the Law School follows a successful and established form of legal training available in the USA. The 
program has been introduced to meet the high demand for a sophisticated and intensive graduate legal 
qualification, from people who already have significant professional experience. It is likely therefore to 
be of interest to anyone whose career would be enhanced by a legal qualification or who is seeking a 
new career direction.’ (It should be noted that the University of Melbourne is now, in a bold and 
imaginative move, phasing out all undergraduate legal training and in future only the post-graduate JD 
will be available at Melbourne. The curriculum of the new JD is different and the numbers in the 
classes will of necessity be far larger than in the current model. In the new curriculum Comparative 
Law will be an elective and it will, in the nature of things, not be possible to teach it as an elective any 
more. Therefore this course stands, therefore, as a completed experiment.) 
 



curriculum, made it possible to design a high-level course that would stretch the 
students.2 In order for me to come from Cape Town to do the course, it was designed 
as an ‘intensive’, which meant that the students would receive the readings at the 
beginning of the trimester3 and work through them in accordance with a reading 
guide; and then — midway through the trimester — I would come to teach for two 
weeks, during which time the whole timetable would be cleared and only 
Comparative Law taught each day. At the end of the teaching period the students 
wrote an essay and then had the rest of the trimester to prepare for the examination at 
the end. Lastly, a noteworthy aspect of the course was that it was placed in the second 
trimester of the first year of law studies. 

In summary, then, the course can be described as follows: a compulsory 
comparative law course, taught as an intensive to a rigorously selected post-graduate 
class from diverse backgrounds and work experience in their first year of a primary 
law degree. I think that it is fair to say that this is an unusual profile for a comparative 
law course.  
  
MY APPROACH TO COMPARATIVE LAW TEACHING 
 
Teaching with a theoretical perspective 
 
The first point that I would like to make in regard to the course is that I attempt, at 
beginning, to give the students a flavour of the ‘climate’ of comparative law and the 
various debates that are taking place between scholars, in order to lead them to 
developing, even if at a basic level, their own approach to comparative law  

The study of comparative law of late happens against a background of 
contestation about what comparative research should do. The ‘difference theorists’4 
pour scorn on those who seek to find common ground between the two legal families5 
(and indeed they even reject the very notion of there being enough commonality 
between legal systems to divide them into families). They, for their part, seek to place 
difference at the centre of comparative work in law.6 They argue, to borrow Hyland’s 
description, that attempts at the harmonization of the law of Europe could be likened 
to ‘the extinction of animal and plant species that results from the destruction of 
natural habitat’.7 This is a powerful analogy, but we should not forget that legal 
systems are not species of animals: because they are part of the culture of the 
community that they serve, and because culture can be unlearnt just as well and as 
quickly as it is learnt, new and healthy diversities can (and inevitably will) be created 
after the learning involved in growing together has been exhausted. On the other 

                                                 
2 After the first year of teaching the course, I solicited the help of my colleague at the University of 
Cape Town, Professor François du Bois, because traveling to Melbourne twice a year proved not be 
manageable—and together we built up the course and refined its materials over the last five years. 
3 The JD Program is divided into trimesters without significant breaks in order to allow the program to 
be completed in two calendar years. 
4 Pierre Legrand “Against a European Civil Code” (1997) 60 Modern LR 44 at 55 . 
5 See, for instance, Pierre Legrand’s ‘The Same and the Different’, in Pierre Legrand & Roderick 
Munday, Comparative Legal Studies: Traditions and Transitions (2003), 240, 249 in fine, 250) 
reference to “the control desks in Hamburg, Trento, Osnabrück, Maastricht, Rome, Utrecht and 
Copenhagen” [whence] … the self-appointed spokesmen of reason … wage an unceasing campaign to 
smother difference …”. 
6 See Richard Hyland, ‘Comparative Law’, in Dennis Patterson (ed.) Blackwell’s Companion to Law 
and Legal Theory (1997), 193. 
7 The quote is from Hyland note 6 above, at 195.  



hand, it cannot be denied that those who seek to harmonize European law sometimes 
do minimize the influence of the ‘unarticulated, taken-for-granted assumptions [that] 
underlie the law’8 in different systems.9  

In the course my approach is (as indeed it is in my general approach to 
comparative law)  that it is important to take difference seriously—even if one is 
ultimately interested (as I am) in finding common ground: Even though case law 
plays an increasing—and an increasingly acknowledged—role in civilian systems; 
and even though we know that judges in, say, England and France do not work quite 
as differently as the stereotypes would have us believe,10 much of the thinking which 
underlies the common law remains far removed from that in codified systems. So, I 
try to show the students that when Pierre Legrand states that ‘the elimination of 
difference in the law narrows the possibilities for creativity and experimentation and 
may be compared to the extinction of animal and plant species that results from the 
destruction of natural habitat’,11 he does have a point. And I teach them that it is 
useful to keep in mind the lesson that the experience in private international law has 
taught us about various levels of difference. In this context I highlight Kurt 
Lipstein’s12 distinction between instances where legal institutions or rules in different 
systems are (i) identical in form, but different in substance, (ii) identical in substance, 
but different in form, (iii) partly identical in form and substance, and (iv) existent in 
both form and substance in one system, but completely absent in another. And to this 
one might add that institutions are sometimes identical or similar in form and/or 
substance, but are simply differently conceived at a conceptual level and thus 
explained in different dogmatic terms.)  

But I also teach them about the value of seeking out similarity and harmony 
even where it seems difficult or impossible to achieve. I teach them of the importance 
of the attempts aimed at the harmonization or unification of European law13 (eg 
Reinhard Zimmermann’s various interventions on behalf of re-establishing a 
European legal science,14 Ugo Mattei’s ‘common core’ project,15 Hein Kötz and Axel 
Flessner’s as well as Christian von Bar’s books on ‘European private law’ textbooks16 
and Ole Lando’s restatement of European contract law).17 I teach them that far from 
                                                 
8 James Q Whitman ‘The Neo-Romantic Turn’ in Pierre Legrand & Roderick Munday (eds.), 
Comparative Legal Studies: Traditions and Transitions (2003), 312, 336; and see also 315 and 327. 
9 It should also be noted, however, that the reductionist assumption that all those that work in, broadly 
speaking, the functionalist tradition are obsessed with similarity is misplaced. See generally Michele 
Graziadei, ‘The Functionalist Heritage’, in Pierre Legrand and Roderick Munday (eds.), Comparative 
Legal Studies: Traditions and Transitions (2003), 101 and 108 ff.  
10 See Mitchel de S.-O.-l’E. Lasser, ‘Judicial (Self-)Portraits: Judicial Discourse in the French Legal 
System’, (1995) 104 The Yale LJ 1325.  
11 The quote is from Hyland, note 6 above, at 195. 
12 Chapter 5, ‘Characterization’, in the International Encyclopaedia of Comparative Law vol. III 
(1999), 9-21 (5-24 to 5-49). 
13 For an overview, see Kenneth Reid & Reinard Zimmermann ‘The Development of Legal Doctrine in 
a Mixed Legal System’ in Kenneth Reid & Reinhard Zimmermann  A History of Private Law in 
Scotland; vol I: Introduction and Property  (2000)1-3. 
14 See, for instance, Reinhard Zimmermann ‘Savigny’s Legacy: Legal History, Comparative Law, and 
the Emergence of European Legal Science’ (1996) LQR 576 at 579, passim.  
15 See Mauro Bussani & Ugo Mattei ‘The Common Core Approach to European Private Law’ (1997-
1998) 3 Columbia Journal of European Law 339; and see also, for a practical implementation of the 
theory, Reinhard Zimmermann & Simon Whittaker (eds) Good Faith in European Contract Law 
(2000) and James R Gordley (ed) The Enforceability of Promises (2001). 
16 Hein Kötz & Axel Flessner European Contract Law; vol I  (1997), translated by Tony Weir; 
Christian von Bar The Common European Law of Torts vol I (1998) and vol II (2000). 
17 Ole Lando & Hugh Beale (eds) Principles of European Contract Law (1999). 



‘suppressing the flowering of different and productive ideas’ as Legrand would have 
us believe,18 these are heroic attempts at creating one ‘text’ out of many — and that 
they might themselves turn out to be as important for our millennium as Justininian’s 
6th-century project was for the previous one. 

After introducing the students to the various debates in connection with 
comparative law, I ask them (a) to consider how they might use comparative law (for 
example, to understand their own law better, to be able to find imaginative arguments 
to win cases, to be able to function more effectively in an environment of cross-border 
lawyering, or to take part in law-reform programs), and (b) to formulate their own 
approach (however tentative this might be) of how they think the task of comparing 
laws, given the purpose for which it is being used, should be approached. I find that 
this gives the students a focused approach towards the teaching materials, because 
they have a vantage point from which to evaluate them. 
 
Teaching with primary materials 
 
The value of utilizing primary materials to a significant degree in law teaching is 
widely accepted, but when teaching a course in comparative law this poses a 
particular challenge: not only must cases be found that are in pari materia, but they 
must also be translated (or existing translations have to be found). In this regard I 
have found particularly helpful works such as those in the Common Law of Europe 
Casebooks series (eg Walter van Gerven, Jeremy Lever & Pierre Larouche Tort Law 
(2000) and Jack Beatson & Eltjo Schrage Unjustified Enrichment (2003)) as well as 
books such as Basil Markesinis’s The German Law of Obligations vol II  The Law of 
Torts, A Comparative Introduction (3rd ed) (1997). The importance of these works are 
of course that not only have the cases in them been selected by country experts, but 
they are translated.  
 

* I will illustrate the selection of teaching materials at the hand of the English 
case Ruxley Electronics and Construction Ltd v Forsyth [1996] 1 AC 344 
(HL) and the French case Cass. Civ. 17. 11. 1984. 

 
Teaching broader differences, teaching detail differences 
 
After the initial discussion on the aims and methods of comparative law, the course 
introduces the differences between the common law and the civil law at two different 
levels.  

First, under the rubric of ‘The soul of a legal system: what makes the common 
law different from the civil law’ the students are introduced to the ‘operational reality’ 
of the different legal systems. The way in which ‘the law-job is done’ in France and 
Germany on the one hand, and in England and Australia on the other, is analysed 
(including the differences between the those systems that fall within the same 
‘family’). We look at the form of judgments, at the way that courts function, at legal 
education, at the role of academic scholarship—and try to separate reality from myth 
to arrive at an understanding of all the factors that give each system its distinctive 

                                                 
18 See generally Legrand, note 4 above, at 249 in fine – 250, where he refers to ‘the control desks in 
Hamburg, Trento, Osnabrück, Maastricht, Rome, Utrecht and Copenhagen’ [whence] … the self-
appointed spokesmen of reason … wage un unceasing campaign to smother difference …’. 



shape, and to establish whether there really is an ‘immutable core’, an ‘irreducible 
element of autochthony’ in each of these legal systems, as Legrand would have it.19

 Secondly, there follows a series of specific issues in the law of obligations, 
through which the detail substantive differences between the systems are illustrated 
— and through which the general differences taught in the first part are reinforced.  
 

* I will illustrate the work done in this part of the course by highlighting the 
most important readings from the curriculum attached as Annexure A. 

 
Teaching students to be critical 
 
In my view the clearest benefit of this course to the students was that it gave them, 
early in their legal studies, a true understanding of the fact that for almost every 
principle that a legal system accepts, there is a counter-principle tugging at the 
collective consciousness of that system for recognition and that, therefore, the 
solutions provided by one’s own legal system can almost always be differently 
configured. The fact that they acquired this information in an intensive teaching stint 
(two weeks in which comparative law is taught to them every day, all day) gave their 
studies what can be described a ‘turbo-boost’ by creating for them the means with 
which to contextualize the work that they were doing in other courses and as well as 
their overall knowledge of law and its role in society.  
 
CONCLUSION 
 
Teaching this course showed me how much can be achieved in ideal conditions. In 
my own teaching of comparative law this course will always for me be the 
benchmark, and I am profoundly grateful for having been given the opportunity to 
teach this course. 

                                                 
19 Pierre Legrand ‘Comparative Legal Studies and a Commitment to Theory’ (1995) 58 Modern LR 
262 at 271. 
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Legal Theory (1997)..........................................................................................................................1 
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Review 262 .......................................................................................................................................15 
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