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The United States Constitution does not expressly address distributive justice.  
Moreover, the document’s general provisions barring unequal application of the laws have 
been construed to permit discrimination against the poor in most areas of social and economic 
policy provided that the discriminatory law in question is rationally related to a permissible 
governmental objective.2  Under this highly permissive standard, nearly any discriminatory 
provision will be upheld provided that it does not intrude upon an independently protected 
constitutional interest.  Even with respect to the exercise of such independently protected 
rights, however, American courts have impliedly sanctioned discriminatory burdens imposed 
upon the indigent3—most notably in the context of procedures governing distribution of 
statutory benefits to the poor, where uniquely onerous privacy intrusions have repeatedly been 
upheld against constitutional challenge.4  A notable recent example of this phenomenon 
involves the privacy interest perhaps most celebrated in the American tradition:  the right 
under the U.S. Constitution’s Fourth Amendment to be secure in one’s home absent good cause 
for government intrusion.5

As a precondition to the provision of welfare assistance to the indigent, various local 
jurisdictions within the United States presently require that applicants submit to an 
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unannounced and suspicionless search of their homes by law enforcement officers looking for 
evidence of ineligibility or fraud.6  Under the most aggressive of these eligibility-verification 
programs, impoverished applicants do not receive an appointment time and are not even told 
what day the search will occur.  Instead, investigators appear at the door, identify themselves 
as law enforcement officers, and request entry.  Applicants are told from the outset that if they 
do not permit the search, they will receive no aid.  Once inside, investigators may spend an 
hour or more interviewing the applicant regarding eligibility criteria and conducting a “walk 
through” of the home.7  During the interview, investigators ask to see bank statements, pay 
stubs, tax returns, benefit check stubs, and other documents.  In the course of the subsequent 
walk-through, investigators may search any space within the home that they deem relevant to 
verification, and an applicant’s refusal to permit inspection of any portion of the home will 
result in the denial of benefits.8  Investigators thus “may request to look at the contents of 
bedrooms, closets, kitchens, bathrooms, medicine cabinets, and drawers in search of evidence 
of ineligibility or fraud.”9  Focusing primarily on evidence of an undisclosed adult male in the 
household, investigators count toothbrushes, look for men’s bath products, examine the 
contents of laundry baskets, open refrigerators, and explore the contents of trash cans and 
dresser drawers.10

In sanctioning these extraordinarily invasive practices in the absence of a warrant or 
suspicion of wrongdoing, American courts have demonstrably failed to address the privacy 
rights of the poor on shared terms with others.  Neither precedent nor the principled extension 
of existing constitutional doctrine supports such practices or explains why judicial decisions 
permitting the intrusions should not be applied to authorize a vast expansion of suspicionless 
search practices directed at the homes of the less destitute.

   

11  In particular, the searches at 
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in other contexts under the Fourth Amendment’s “special needs” doctrine.12
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  Most notably, the 
searches at issue are designed to advance a need that is not “special” in any respect:  the 
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government’s mundane administrative interest in the fiscal integrity of a benefits program.13  If 
the government is justified in searching, without suspicion, the home of every applicant for 
public assistance, simply to advance its general interest in preventing the improper expenditure 
of some of its funds, then it necessarily is justified in searching, again without suspicion, the 
home of every person claiming a benefit, tax credit, or deduction that depends in part on 
representations about conditions within the home.14  For example, the rationale would permit 
school officials to conduct suspicionless home searches of all students seeking to enroll in a 
new school district to verify their residency within the specified attendance boundaries.15  Tax 
officials likewise could search the homes of all persons claiming a mortgage-interest deduction 
to verify that the subject property is used for a qualifying purpose.16

Presuming that the decisions do not represent a new and unparalleled doctrinal assault 
on the constitutional protections afforded the homes of virtually all Americans—an untenable 
proposition, given the practical impossibility of its implications—the conclusion is apparent that 
these cases instead lay bare the dual and discriminatory nature of the contemporary Fourth 
Amendment.  Quite simply, the provision means two very different things, depending on the 
relative wealth of the person seeking its protection.  The decisions thus represent an implicit 
concession that the poor constitute a subconstitutional class for purposes of the Fourth 
Amendment privacy right, and a confirmation that judicial bias continues to powerfully burden 
indigent litigants in the American courts.
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