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Scope of the Paper

This paper seeks to highlight some legal problems and issues of Islamic banking
transactions in Malaysia and offers some flexible proposals to overcome them.

The Law of Islamic Banking in Malaysia

The main legislation that governs the Islamic Banking transaction in Malaysia is the
Islamic Banking Act 1983. It is unique piece of legislation which provides for the setting
up and licensing of “Islamic banks”. The Act came into force on 19 March 1983 and
applies through out Malaysia.

Dispute Resolution in Islamic Banking Cases

The dispute resolution in Islamic Banking cases comes within the jurisdiction of civil
courts which was modelled on the English system and not under the Syariah (Islamic)
court system. This means that such dispute resolution in Islamic banking cases apply the
civil court procedures. Thus, the issue of conflicts between the civil laws and Islamic law
might arise.

The Definition of “Islamic bank” and “Islamic Banking Business”

Section 2 of the Islamic banking Act 1983 defines “Islamic Bank” as “any company
which carries on Islamic banking business and holds a valid licence and “Islamic banking
business" as “banking business whose aims and operations do not involve any element
which is not approved by the Religion of Islam”.

However, the term “banking business” itself is not defined and the Islamic Banking Act
1983 does not stipulate how that term is to be understood in the context of Islamic
banking.

The definition of “Islamic banking business” in the Act also appears to be confusing.
The expression “any element which is not approved by the Religion of Islam™ is blurred.
Is the phrase of the “Religion of Islam” similar to the word Syariah? Syariah could carry a
wider concept of the practice of Islam and it is quite misleading to equate the religion of
Islam with the word Syariah.

Procedures in Civil Courts of Malaysia
Rules of the Court

There are two important Rules on procedures of Civil Courts in Malaysia as far as Islamic
Banking transactions are concerned namely; The Rules of the High Court 1980 and the



Subordinate Courts Rules 1980. These two Rules however, were before Islamic banking
was introduced into Malaysia and, naturally, the peculiarities of claims made and actions
filed under Islamic financing were not taken into account.

English law vs Syariah Law for Islamic Banking?

Another danger zone may be considered can be seen from two perspectives as follows:

First; is the uncertainty in the law a lack of specification as to the law applicable to
resolve Islamic banking disputes. The Syariah imposes certain requirements for a contract
to be valid under it. But these requirements may not all be the same under all the schools
of jurisprudence of Islam. So it is possible for a contract to be valid under the tenets of
one madhab of the Syariah and not under another madhab. If the civil court has to
determine the validity of such a contract, how should the court if the validity of such a
contract falls to be determined by a civil court, how should the court decide it? What
sources would a judge deciding the case refer? If there is a conflict between Islamic law
and the civil laws applicable to the matter, which one should prevail?

Second; since there is no Islamic Contracts Act is enacted, the Contract Acts 1950 which
based on English law should be made applicable as long as it does not contravene the
principles of Syariah but to what extent?

One might also argue that sections 3 and 5 of the Civil Law Act 1956 allow the
application of English law to fill the gaps in existing laws in Malaysia; this include Islamic
banking. Moreover, since there are many identical provisions in Malaysian Contracts Act
1950 which are pari materia with provisions of Indian Contract Act 1872 (since there is no
difference between the law of undue influence in Indian Contract Act 1872 and English
law, the proposal to adopt English law and principles to reform this area should not be a
problem).

It is also not inconsistent with the provisions in Civil Law Act 1956 to apply English law
on issues pertaining to undue influence in Malaysia. The Civil Law Act 1956, for instance
through sections 3 and 5 permit the application of English law in Malaysia. Historically, it
is through the first Charter of Justice 1807 that English law was first imported into the
colony.” The Second Charter of Justice 1826 introduced into the Straits Settlements,
which then comprised the states of Penang, Malacca and Singapore?’, the law of England
as it stood in 1820, including all English statutes of general application. However, it was
officially introduced into these states so far as the several religions, manners and customs
of the inhabitants will admit.* From here British rule, either direct or indirect, began to
be extended to the other areas,” which consisted of several political units each ruled by a

1 In 1786, Penang was surrendered to the British. Since this first charter of 1807, the lex loci of Penang has been
English Law. See Re Loh Toh Met, Deceased; Kong Lai Fong & Ors v Loh Peng Heng [1961] MLJ Lexis 44.

2 The Sultan of Johore v Tunku Abu Bakar & Ors 1949 MLJ Lexis 90.

% Singapore has the Application of English Law Act (Cap 7A), in particular, ss 4(1), 5(1), 6(1) for the limitation of
application of English law in Singapore. Section 4(1) provides, inter alia, that certain English enactments to the
extent as specified in the first schedule to the Act shall with the necessary modifications apply in Singapore.
Section 5(1) states that no English enactment shall be part of the law of Singapore except as provided in the Act.
All these sections are discussed in the case of Re Will in Loke Soh Lui (decd), 1997 SLR Lexis 253 at 18 and 34;
also available in 1999 3 SLR 370.

* The Sultan of Johore v Tunku Abu Bakar & Ors 1949 MLJ Lexis 90; Mong Binte Haji Abdullah v Daing Mokkah
Bin Daing Palamai 1935 MLJ Lexis 48 1935; Khalik v Thai Craft Ltd 1965 MLJ Lexis 20.

® Johore was the last part of the Malay States to receive English law. See case of Re Dato’ Bentara luar, Deceased;
Haji Yahya Bin Yusof & Anor v Hassan Bin Othman & Anor Federal Court Civil Appeal 1982 MLJ Lexis 418.



despotic Malay Ruler called “Sultan”.’ Similarly, the Law of Sarawak Ordinance 1928
introduced the English law into Sarawak and the Civil Law Ordinance 1938 provided for
the reception of English law in Sabah.

Section 3 (1)(a) of the Civil Law Act 1956 provides that the Court shall:

‘in West Malaysia or any part thereof, apply the common law of England and the
rules of Equity as administered in England on 7 April 1956°.

Section 3(1)(b) of the same Act continues:

“in Sabah, apply the common law of England and rules of equity, together with
statutes of general application, as administered or in force in England on 1% day
of December 19517

Section 3(1)(c) further states:

“in Sarawak, apply the common law of England and the rules of equity,
together with statutes of general application, as administered or in force in
England on 12" day of December 1949...”

The above dates are important because the English common law and rules of equity as
administered in England only on that date are applicable in West Malaysia (7 April 1950),
Sabah (1 December 1951) and Sarawak (12 December 1949).

Is it interesting to note that the pattern of this historical background has instigated
numerous cases’ dealing with the extent of the application of English law in Malaysia.
Hence, it is arguable that section 3 in its proviso restricts the application of English
common law and rules of equity in Malaysia. This is especially true as s 3 of the Civil Law
Act 1956 concerning the application of the common law of England and rules of equity
provided that the said ‘common law and rules of equity shall be applied so far only as the
circumstances of the states and settlements and their respective inhabitants permit and
subject to such qualifications as local circumstances render necessary’, if there was a
lacuna in the law® and if there was no other written law in force.”’

However, a closer look at the provision reveals that the application of English law is
permitted in this country, especially when there is a lacuna in the law or if there is no

® Mohd Yunus, Mohamad Hishamuddin, ‘An Essay on the Constitutional History of Malaysia (Part 1),” Malaysian
Current Law journal, 3 (1995, xiv).

" Examples are Haji Salleh bin Haji Ismail & Anor v Haji Abdullah bin Haji Mohamed Salleh & Ors 1934 MLJ
Lexis 31, Re Maria Huberdina Hertogh v Inche MansorAdabi v Adrianus Petrus Hertogh & Anor [Court of
Appeal] 1951 MLJ Lexis 74, Khalik v Thai Craft Ltd 1965 MLJ Lexis 201, Reidel-de Haen Ag v Liew Keng Pang
1989 MLJ Lexis 390, also available in [1989] 2 MLJ 400, N S Narainan Pillay v The Netherlandsche Handel
Maatschappij [Appellate Civil Jurisdiction] 1915 MLJ Lexis 1; Sithambaran Chettyar v Chong Fatt [1938] MLJ
Lexis 55, Yong Joo Lin, Yong Shook Lin And Yong Loo Lin v Fung Poi Fong 1941 MLJ Lexis 72, John Kershaw
Tattersall Pickup v Bertha Florence Pickup Otherwise Godfrey 1941 MLJ Lexis 43, Husdi v PP Federal Court
Criminal 1980 MLJ Lexis 358; Lam Kok Trading Co (Pte) Ltd & Anor v Yorkshire Switchgear & Engineering Co
Ltd 1975 MLJ Lexis 316, Tan Mooi Liang v Lim Soon Seng & Ors 1974 MLJ Lexis 322, N V DE Bataafsche
Petroleum Maatschappij & Ors v The War Damage Commission 1956 MLJ Lexis 86, In The Matter of TheTrusts
Of The Will Of Hadjee Haroun Bin Tamby Kechik (Deceased) 1949 MLJ Lexis 141, S P Ponniah Pillay v
Senthamarai D/O Vellasamy 1954 MLJ Lexis 53, Tan Mooi Liang v Lim Soon Seng & Ors 1974 MLJ Lexis 322.

8 Bagher Singh v Chanan Singh (1961) MLJ 328.

® HG Warren v Tay Say Geok & Ors (1965) MLJ 44.



other written law in force. Furthermore, in the recent case of PL. Narayanan & Anor v PL
Subramaniam & Ors,"" it was stated that ‘A court shall administer the common law of
England and the rules of equity so far only as Malaysian circumstances and Malaysians
permit.

Section 5 of the same Act further provides for the application of English law in
commercial matters. The section reads:

(1) In all questions or issues which arise or which have to be decided in the States
of West Malaysia other than Malacca and Penang with respect to the law of
partnerships, corporations, banks and banking, principals and agents, carriers by
air, land and sea, marine insurance, average, life and fire insurance, and with
respect to mercantile law generally, the law to be administered shall be the same
as would be administered in England in the like case at the date of the coming
into force of this Act, if such question or issue has arisen or had to be decided in
England, unless in any case other provision is or shall be made by any written
law.

(2) In all questions or issues which arise or which have to be decided in the States
of Malacca, Penang, Sabah and Sarawak with respect to the law concerning any of
the matters referred to in subsection (1), the law to be administered shall be the
same as would be administered in England, in the like case at the corresponding
period, if such question or issue had arisen or had to be decided in England,
unless in any case other provision is or shall be made by any written law.

Section 5(1) above introduces into the states'' of West Malaysia other than Malacca and
Penang (namely Pahang, Selangor, Kelantan, Terengganu, Kedah, Perak, Johore, Negeri
Sembilan and Perlis) the principles of English commercial law as it stood on 7 April 1956
in the absence of local legislation. In contrast, section 5(2) above which applies to the
states of Penang, Malacca, Sabah and Sarawak, introduces English commercial law at the
date on which the matter has to be decided. Thus, there exist certain differences in
applying English commercial law between the first group of Malay states and Penang,
Malacca, Sabah and Sarawak. In the latter group of states there is a continuing reception
of English commercial law in the absence of local legislation.

It is thus clear that under the Civil Law Act 1956, in West Malaysia, the common law of
England and the rules of equity and certain statutes as administered in England on 7
April 1956, Sabah (1 December 1951) and Sarawak (12 December 1949) shall be applied
so far only as the circumstances of the States of Malaya and their respective inhabitants
permit and subject to such qualifications as local circumstances render necessary.

Generally, in Polgram Records Sdn Bhd v The Search & Anor,"” it was stated that there are
number of identical provisions in the Contracts Acts that are in pari materia with the
provisions in the Indian Contract Act 1872.

0 p| Narayanan & Anor v PL Subramaniam & Ors 1996 MLJ Lexis 1290 at 15.
1 The division of states was due to historical reasons. See also Sinnadurai, Visu, Law Of Contract, (Lexis Nexis
Butterworths: 2003) at 1.02-1.07.

12 1994 MLJ Lexis 396.



Gopal Sri Ram JCA in the local Court of Appeal’s decision in Jurutera Consultant (SEA)
Sdn Bhd & Ors v Eddie 1.ee Kim Tak & Ors," stressed the Indian Contract Act 1872 on
which Malaysian Contracts Act of 1950 is based. Since Malaysian Contract Act 1950 is a
replica' of the Indian Contract Act 1872, the Indian authority, though not binding in
Malaysia, would have been useful; how the Indian courts deal with certain similar issues
should have been investigated. For instance, the case of Lec Contractors (M) Sdn Bhd
(formerly known as Lotteworld Engineering & Construction Sdn Bhd) v Castle Inn Sdn Bbd &> Anor
Court of Appeal (Kuala Lumpur)® referred to several Indian cases to see the approach
of Indian courts to similar problems. Cases referred to were United Commercial Bank v
Bank of India; Damatar Paints (P) Ltd v Indian Oil Corp;'® Pesticides India v State Chemicals &
Pharmacenticals Corp of India"” (1982) AIR 78 on issues of performance bond."” Indeed,
Indian decisions to a certain extent constitute the main source of law in this country.
This is obvious where, in a general context, Indian authority serves as useful guidance for
various areas of contract law'’ such as a definition of coercion, difference between
penalty and liquidated damages,Zl estoppel,ZZ illegality,23 forfeiture of deposit524, time is

131998 MLJ Lexis 589 at [7] (CA).

4 Khoo Yoke Wah & Ors v Lee Choo Yam Holdings Sdn Bhd & Ors Supreme Court (Kuala Lumpur) 1991 MLJ
Lexis 94, Syarikat Perumahan Pegawai Kerajaan Sdn Bhd v Bank Bumiputra Malaysia Bhd 1990 MLJ Lexis 364,
Linggi Plantations Ltd v Jagatheesan [Privy Council appeal No 22 of 1970] 1971 MLJ Lexis 135, Jaya Jusco
Stores Sdn Bhd v Sime Darby Security Services Sdn Bhd & Ors 1999 MLJ Lexis 419, Kewangan Usahasama
Makmur Bhd v Hew Tian Soong 1993 MLJU Lexis 818; Chemsource (M) Sdn Bhd v Udanis bin Mohammad Nor
2002 MLJ Lexis 389, s 97 is identical to s 144 in Sime Bank Bhd v Wu Chin Leng and another appeal Federal
Court (Kuala Lumpur) 2000 MLJ Lexis 557, s 229 of the Indian Contract Act which is in pari materia with s 182
of Malaysian Contracts Act 1950 in Win Sin (M) Sdn Bhd v Lembaga Penduduk dan Pembangunan Keluarga
Negara (LPPKN) 1999 MLJ Lexis 417, s 24 of the Contracts Act, it is obvious that this section was taken from s
23 of the Indian Contract Act in Lori (M) Bhd (Interim Receiver) v Arab-Malaysian Finance Bhd Federal Court
1999 MLJ Lexis 667, s 71 is in pari materia with s 70 of the Indian Contract Act in Sediperak Sdn Bhd v Baboo
Chowdhury 1998 MLJ Lexis 606.

152000 MLJ Lexis 810.

16 (1982) AIR 57.

17(1982) AIR 78.

18 Khoo Yoke Wah & Ors v Lee Choo Yam Holdings Sdn Bhd & Ors Supreme Court (Kuala Lumpur) 1991 MLJ
Lexis 94.

9 Abdul Rahim bin Syed Mohd v Ramakrishnan Kandasamy (Wan Ahmad Azlan bin Wan Majid & Anor,
Interveners) and another action 1996 MLJ Lexis 1037 referred to Jamshed K Irani v Burjorji Dhunjibhai (1915)
LR 43 1A 26, Reliance Shipping & Travel Agencies v Low Ban Siong Court of Appeal (Kuala Lumpur) 1996 MLJ
Lexis 100 referred to Bhai Panna Singh v Bhai Arjun Singh AIR 1929 PC 179, Standard Chartered Bank v Kuala
Lumpur Landmark Sdn Bhd 1990 MLJ Lexis 338 followed Re HEH The Nizam's Jewellery Trust AIR 1980 SC 17,
Hsu Seng v Chai Soi Fua [1990] 1 MLJ 300 referred to Jamshed K Irani v Burjorji Dhunjibhai (1915) 1A LR 43 2
and Muralidhar Chatterjee v International Film Co Ltd (1942) 1A LR 70 35 1A 35, Sethia Financial Services Ltd v
Nicholas Chu Fai Hung & Mak Siau King (As Claimant) 1985 MLJ Lexis 472, Eduljee v Cafe John Bros AIR
1943 nag 249.

20 Che Nam Bee Development Sdn Bhd v Tai Kim Choo & 4 Ors 1988 MLJ Lexis 546 referred to Kanhaya Lal v
National Bank of India Ltd (1913) ILR Vol XL (Calcutta series) 598.

2 Selva Kumar a/l Murugiah v Thiagarajah a/l Retnasamy Federal Court (Kuala Lumpur) 1995 MLJ Lexis 726,
Bhai Panna Singh v Bhai Arjun Singh AIR 1929 PC 179, Fateh Chand v Balkishen Das [1964] 1 SCR 515; AIR
1963 SC 1405, Maula Bux v Union of India [1970] 1 SCR 928.

22 perwira Habib Bank Malaysia Bhd v Pengkalan Enterprise Sdn Bhd 1991 MLJ Lexis 318 referred to Kurella
Ramamurti v Nalam Subbarao AIR (1939) Madras 481 and Jyoti Cold Stores v PF Corp AIR (1973) P & H 38 and
followed Dawsons Bank Ltd v Nippon Menkwa Kabushihi Kaish (Japan Cotton Trading Co Ltd) AIR (1935) PC
79.

2 Chung Khiaw Bank Ltd v Hotel Rasa Sayang Sdn Bhd & Anor Supreme Court (Kuala Lumpur) 1990 MLJ Lexis
7 referred to Firm, Pratapchand v Firm, Kotrike AIR 1975 SC 1223, Singma Sawmill Co Sdn Bhd v Asian
Holdings (Industrialised Buildings) Sdn Bhd Federal Court 1979 MLJ Lexis 245 referred to Kuju Collieriesv
Jharkhand Mines AIR 1974 SC 1892 and Moti Chandv Ikram-Ullah AIR 1916 PC 59.

2 Sun Properties Sdn Bhd & Ors v Happy Shopping Plaza Sdn Bhd Supreme Court 1987 MLJ Lexis 337 referred
Fateh Chand v Balkishan Dass (1963) SC AIR 1405 at 1411.



of the essence,” banking aspects such as payment of cheques,” third party security,”
guarantee,” promissory notes,” distinction between mortgage and pledge,” and payment
on demand.”

Gopal Sri Ram JCA in the above Jurutera Consultant (SEA) Sdn Bhd & Ors v Eddie 1 ee Kim
Tak & Ors” referred to large numbers of Indian cases such as Anant Das v Ashburner &
Co,” Protap Chunder Dass v Arathoon,”* Rameshwardas v New Jooria Bazar Sugar Co> and
Kedarnath v Sitaram,™ and including the case of Moonshee Amir Ali v Maharanee Inderjeet
Singh’” which was decided by the Judicial Committee of the Privy Council before the
coming into force of the Indian Contract Act 1872 on the issue of contractual agreement.

More specifically, Edgar Joseph Jr J (as he then was) in the Malaysian case of Saw Gaik
Beow v Cheong Yew Weng & Ors™ had this to say:

‘In Poosathurai v Kannappa Chettiar & Ors (1911) LR 47 IA 1 (1920) AIR 65,
Lord Shaw . . . indicated that there was no difference on the subject of undue
influence between the Indian Contract Act 1872 and the English law.
Accordingly, the general principles of equity as illustrated by the English
authorities would afford considerable assistance in resolving problems
concerning undue influence in our courts.’

It is therefore arguable that Civil Law Act 1956 through its sections 3 and 5 appears to be
wide enough to cover areas which the existing local legislation has failed to address.” But

% peter Ng Teck Joo v Vincent Ponniah 1984 MLJ Lexis 663 referred to Jamshed Khodaram Irani v Burjorji
Dunjibhai (15) 43 1A 26.

% Bank Bumiputra (M) Bhd v Hashbudin bin Hashim 1998 MLJ Lexis 200 where the court referred to the Privy
Council in Sri Sri Shiba Prasad Singh v Maharaja Srish Chandra Nandi & Anor (1949-50) 75 LR 244 at p 254 on
payment of cheque.

#" Badiaddin bin Mohd Mahidin & Anor v Arab Malaysian Finance Bhd referred to Gendsingh v Gowardhan 1938
AIR Nag 451, Giraj Baksh v Kazi Hamid Ali (1886) ILR 9 All 340 and Devi Prasad Mehdi Hasab 1940 AIR Pat
41,

%8 The case of Len Min Kong v United Malayan Banking Corp Bhd and another appeal Court of Appeal (Kuala
Lumpur) 1997 MLJ Lexis 637 referred the case of Ayyanna v Veerabhadram (1926) AIR 62; Bank Bumiputra
Malaysia Bhd v Fu Lee Development Sdn Bhd & Ors 1990 MLJ Lexis 334 followed MS Amiruddin v Thomco’s
Bank, Ltd (1963) SC AIR 746, Syarikat Perumahan Pegawai Kerajaan Sdn Bhd v Bank Bumiputra Malaysia Bhd
[1991] 2 MLJ 565 followed United Commercial Bank v Bank of India (1981) SC AIR 1426, Damatar Paints (P)
Ltd v Indian Oil Corp (1982) Delhi AIR 52, Pesticides India v State Chemicals & Pharmaceuticals Corp of India
(1982) Delhi AIR 78; Ooi Boon Leong & Ors v Citibank NA Privy Council 1984 MLJ Lexis 449 referred to Sheikh
Mahamad Ravuther v British India Steam Navigation Co Ltd (1908) 32 ILR Madras 95, KR Chitguppi & Co v
Vinayak Kashinath Khadilkar AIR 1921 Bom 164, Lakhaji Dollaji & Co v Boorugu AIR 1939 BOM 101,
Irrawaddy Flotilla Co v Bugwandass (1890) 18 IA 121, Perbadanan Kemajuan Negeri Selangor v Public Bank
Bhd 1979 MLJ Lexis 276 referred to Ram Narain v Lt Col Hari Singh AIR (1964) Rajasthan 56.

% Aw Yong Wai Choo & Ors v Arief Trading Sdn Bhd & An 1991 MLJ Lexis 269 referred to Palanivelu v
Neelavathi & Anor (1937) Journal 50.

%5eow Mui Kim v Perwira Habib Bank & Ors 1985 MLJ Lexis 541 referred to Arjun Prasad v Central Bank of
India AIR 1956 Pat 32.

% Kong Ming Bank Bhd v Sim Siok Eng Privy Council 1982 MLJ Lexis 404 referred to Tricomdas Cooverji
Bhojav Gopinath Jiu Thakur [1916] 44 1A 65.

%21998 MLJ Lexis 589 at 7.

% (1876) ILR 1 All 267.

% (1882) ILR 8 Cal 455.

%1926 AIR Sind 202.

%1969 AIR Bom 221.

%7 (1871-2) 14 Ind App 203.

% (1989) 3 MLJ 301 at 307 was referred to in Chemsource (M) Sdn Bhd v Udanis bin Mohammad Nor 2002 MLJ
Lexis 389 at [49].



to hold that view would not be in consistent with Malaysian current judicial approach.”
This was clearly set out in the case of Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan®
which offers a caution when adopting the views of foreign courts and thus, by analogy,
foreign legislation. In this case, Gopal Sri Ram JCA at page 531 said:

‘However eminent an English or an Australian judge may be, it is not to be
forgotten that the views he expresses are coloured by the needs of the society of
which he is 2 member. We, on the other hand, have to address the needs of a
society quite differently structured, with different aspirations based on an entirely
different set of values. Our courts should therefore adopt an approach that is
best suited to our own needs and values paying such respect as is due to the
approach adopted by the courts of countries whose values upon particular
subjects may be at variance with our own.’

This denotes that Malaysia should adopt an approach that is best suited to the local needs
and values, although it does not prohibit the application of English law in Malaysia. What
Gopal Sri Ram JCA actually stressed was the limit and extent of its application in
Malaysia. It is more appropriate to state that he merely suggested that it should be the
right of Malaysian courts to modify the English principles to suit local needs. The Court
of Appeal’s case of Tengku Abdullah ibni Sultan Abu Bakar & Ors v Mohd Latiff bin Shah
Mohd & Ors and other appeals” supports this viewpoint. Gopal Sti Ram JCA welcomes the
right to modify principles of the common law and doctrines of equity that have their
historical origins in England, to suit domestic needs of another jurisdiction, as being
recognised by the judicial committee of the Privy Council in Invercargill City Council v
Hamlin,® an appeal from New Zealand. Lotrd Lloyd of Berwick, when delivering the
advice of the board, said:

“But in the present case the judges in the New Zealand Court of Appeal were
consciously departing from English case law on the ground that conditions in New
Zealand are different. Were they entitled to do so? The answer must surely be yes.
The ability of the common law to adapt itself to the differing circumstances of the
countries in which it has taken root, is not a weakness, but one of its great strengths.
Were it not so, the common law would not have flourished as it has, with all the
common law countries learning from each other.”

It is on this basis that Gopal Sti Ram JCA when discussing whether Unfair Contract
Terms Act (UCTA) in the case of Standard Chartered Bank v Boomland Development Sdn Bhbd
& Ors* should be applied, had clearly observed that:*

“Now, the UCTA was enacted by the British Parliament in 1977. It is fair, I
think, to say that it was done so in response to the need of that country.

% Privy Council in Seng Djit Hin v Nagurdas Purshotumdas & Co (1923) AC 444 (1919) 14 SSLR 181 (CA) (PC)
and Shaik Sahied bin Abdullah Bajerai v Sockalingam Chettiar. (1933) AC 342; See also Rai Bahadur Singh &
Anor v Bank of India 1992 SLR Lexis 528 at 2.

40 Standard Chartered Bank v Boomland Development Sdn Bhd & Ors 1997 MLJU Lexis 496.

41[1996] 1 MLJ 481 C.A.

“2 Tengku Abdullah ibni Sultan Abu Bakar & Ors v Mohd Latiff bin Shah Mohd & Ors and other appeals 1996
MLJ LexisS 988 at 112.

“311996] 1 ALL ER 756.

4 [1997] MLJU Lexis 496.

45 [1997] MLJU Lexis 496 at [43].



Meanwhile, the Civil Law Act 1956, which is being projected as the vehicle to
bring in UCTA, has been in existence even before our independence. It is now
1997. Over the years we have been formulating our own laws to suit the needs of
our society. That includes the Act which also deals with the law on surety. Surely,
the Legislature, in its wisdom, would have responded to the need of our society,
if there was any, by including provisions similar to those in UCTA, into the Act.
The fact that it did not should be a clear indication that the Act in its present
form is sufficient for our present needs without having to resort to UCTA.”

He continued:

“To adopt UCTA in some States (as Section 5 (2) of the Civil Law Act 1956 sets
the limitation) while excluding the others, would surely create an undue disparity
and inequality in such law amongst the States of this country. That would not be
conducive to business activities. For that would mean that in some States a
different standard or approach is expected when setting down the terms of a
contract. This problem might not arise if Section 5 (2) applies to the whole
country.’

The Shariah Advisory Council Under S. 124

The role and fuction of Shariah Advisory Councils should be made clearer. More experts
from other than legal background should be included. An expert should not only possess
Islamic jurisprudence knowledge but must also posses some comparative knowledge on
conventional banking law. This is relevant since Islamic Banking Act 1983 originates
from English law. What would be the position if the advice of Syariah Advisory Council
on the same issue differ? How would a court be expect ed to resolve such differences in
opinion if a matter in respect of which there are differences between these bodies
reaches the civil court?

Some Flexible Proposals

The Law

The following must be taken into considerations:
a) The law applicable to Islamic banking has to be made certain.
b) Guidelines on the law applicable should be made clear.

c) Islamic law shall prevail where there is a conflict between Islamic law and the
civil laws in relation to Islamic banking transactions.

d) Islamic Banking Act and the Banking and Financial Institutions Act 1989 shall be
amended to clarify-the position of Islamic law in Islamic banking transactions.

¢) There shall be amendments to the existing laws such as the Contracts Act 1950,
the National Land Code 1965, the Stamp Act 1949, the Companies Act 1965, the
Malay Reservations Enactment of the various States of Malaysia, The Rules of
the High Court 1980 and the Subordinate Courts Rules 1980 and others.

f) The provisions in Islamic banking Act shall be amended (“Islamic financial
business” means any financial business, the aims and operations of which do not
involve any element which is not approved by the Religion of Islam.” ). We agree
with one writer (Muhammad Ismail, 2003) since this section empowers
conventional financial institutions to carry on Islamic banking business to the



same extent as an Islamic bank, removing in the process the prohibition against
the carrying on of Islamic banking business by any person not in possession of a
license under the IBA.6 Indeed, the latter can do more since s. 124 (1) also
authorises them to do Islamic financial business, although considering the
definition of the latter term (which is identical to that of Islamic banking
business), it is difficult to see what would come with in that term that is also not
within the term Islamic banking business.
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