Choice of Substantive Law: Real World Sale, Barter, or Lease of Virtual

Property

By:
Sarah Howard Jenkins?

In 2002, Economist Edward Castronova estimated that several million individuals held accounts in
multiplayer online games. A Massive Multiplayer online game is the virtual experience of the game
Nintendo amplified by modern cinematic action, sound and visual content, coupled with on-line chatting
among as few fifty or as many as thousands of real players from various nations. Each of these
individuals logs on to a company provided server that creates the visual context for the game. Unlike
Nintendo, many of the games never end. New chapters, new episodes or conquests are released by the
game provider with new challenges. A player begins by creating an online account, assenting to the terms
of a user agreement and downloading the game from the game provider’s website. The player selects or
creates a physical self or avatar, “an electronic image that represents and is manipulated by a computer
user.”? The player then spends an average of ten hours a week “running about in the game world,
chatting with others, undertaking various tasks, purchasing, producing, and consuming goods”? to
develop the game story. Guildwars, Entropia,* Everquest, and World of Warcraft® are several of the more
popular multiplayer games. In Guildwars, each player creates a character from eight distinct professions.
This game has a story and players complete a quest, kill an evil intruder or squelch the advances of a foe to
advance the story.® During the game, skills and weapons may be purchased with game money as part of
the interaction within the game. Weapons of warfare such as a shield, a bludgeon, swords, and other
computer images to enhance the player’s performance and success in the game may be earned or

purchased. Magical charms, powers, and shawls with endowments of power can be found, purchased, or
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stripped from a conquered foe as part of the game. If not acquired through a successful conquest,
member content or game content can be purchased or exchanged as part of the game in the virtual world
with game money or, increasingly, these virtual assets, computer images, are available for purchase in the
real world — for real dollars — on game provider websites” or those operated by independent sellers.®

On July 30, 2005, in a posting entitled Virtual Economies, Real Cash, the author reported that
through GamingOpenMarket.com, over $2,190,000 United States dollars had been traded in that system
in Lindens, the cutrency of the game Second Life.” An estimated $3 million in real world exchanges
occurred in 2003,10 in 2005 game providers and economists estimated that $100 million was spent on
virtual goods.!! As a result of pressure from some game providers both eBay and Yahoo! announced the
discontinuation of the sale or exchange of game content on their cites in 2005. Yet, isolated posting can
be found on eBay.

What law governs these real world transactions of virtual assets? What rights are conveyed? Of
the two prevailing views of the property interest of the player or member content, each results in an
interest that can be “sold” or “leased.” Some game developers view the virtual property created by its
players or members as being inseparable from the underlying computer code or data that produces the
image that appears as an object on the video screen. Because of the inseparability of the object or image,
the game developer “owns” the property created or submitted in the game setvice area.!?> Consequently,
the member has, at least, the right to use the content it created and the right the transfer the privilege to
use the content. In contrast to this first view, players and some game developers view virtual property in
terms of functionality “each item has a purpose and function within the video game and can be traded for

another item”!3 within the virtual world. Because the assets are the byproduct of player time and money
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within both the virtual and real world, players are free to sell or exchange these assets on real world
trading blocks. Regardless of the view of the property interest held by the player, a U.S. forum court may
deem the application of its Uniform Commercial Code appropriate!# and a European forum court
pursuant to the EC Convention on the Law Applicable to Contractual Obligations!> may apply the UCC

in a transaction if a player in the U.S. is selling its creation of a computer generated image.

1. Analogical Development or Extension of the UCC

First, the drafters of the UCC intended the expanded applicability of the UCC to commercial
transactions that were neither transactions for services not transactions in real estate. Second, the term
“goods” refers to personalty, personal property which of necessity includes software and computer
images. Both Revised Article 1, now codified by 29 states, and unrevised Article 1, recognize as the
primary policies in construing the UCC the modernization of the law governing commercial transactions
and the continued expansion of commercial practices through custom, usage, and the agreement of the
parties. The UCC was not designed as an exhaustive statement of all commercial law with the
concomitant task of addressing every potential occurrence and every foreseeable transaction or issue and
requiring the plugging of every foreseeable gap with rules.!® Courts were expected to: 1) develop the UCC
through analogical development of the text — the application of the delineated purposes and policies — as
unforeseen and new circumstances and practices were confronted;!” and 2)“recognize the policies
embodied in an act as applicable in reason to subject-matter . . . not expressly included in the language of
the act” or intentionally excluded if reason and policy require[d].”'® Barco Auto Leasing Corp. v. PST
Cosmeties,? and Advent Systems 1id. v. Unisys Corp.,?° both presented new types of transactions, Barco the
long term lease of goods for the useful life of the goods in 1984 before the codification of Article 2A

governing the lease of goods and Adpent Systems the licensing of software in 1991. In both instances,
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existing articles provided an analogous context for resolving the issues when the transaction was a lease
and not a sale and when the subject of the transaction was not a traditional good.

The scope provisions of Articles 2 (Sales) and 2A (Leases) reinforce this expanded view of the
applicability of the UCC. “Unless the context otherwise requires, this Article applies to #ransactions in goods

.72 Similarly, Article 2A states a principle of broad applicability. “This Article applies to any
transaction, regardless of form, that creates a lease.”?? Section 2A-103(j) defines lease to mean a transfer of
the right to possession and use of goods for a term in return for consideration . . . . Unless the context clearly
indicates otherwise, the term includes a sublease. In both instances, we observe the expansive scope of
both articles to include transactions, not merely sales or leases, reflecting the envisioned flexibility of the
UCC, the “machinery” or mechanism for the expansion of commercial practices.

However, at first blush, the stated limitation of transactions in goods appears problematic. The
term “goods” means all things which are movable at the time of identification to the contract other than
the money in which the price is to be paid, investment securities and things in action.?? The focus is upon
movability to distinguish transactions for services or real property from transactions for personalty. If the
subject of a transaction is personalty, personal property, the goods definition is satisfied. First, a threaded
distinction exists in Article 2 between personalty and real property. We see this distinction in sections 2-
107%*and 2-304.2> Second, case authority reveals an expansive definition of goods to include software,
stock in a cooperative housing corporation,?” and electricity.?® The drafters did not intend for Article 2 to
become obsolete or antiquated but rather its scope was to expand as commercial transactions expanded
and evolved. The subsequent expansion should then be memorialized in a revised promulgation by the
relevant quasi-legislative bodies. Although the 2003 amendments to Articles 2 and 2A expressly exclude
information from the definition of goods, no jurisdiction has codified the amendments. Finally, the recent

draft of Principles of the Law of Software Contracts by the ALI excludes the exchange of digital art from

Zynamended U.C.C. § 2-102 (2002).
ZUJnamended U.C.C. § 2A-102 (2002).
#.C.C. § 2-105 (2002).

#.C.C. § 2-107 (2002) (a transaction for minerals and the like is a transaction in goods if the seller is to sever or
extract the goods).

%.C.C. § 2-304 (2002) (applicability of Article 2 to transactions involving an exchange or barter of goods for
something other than money including real estate or services).

% Twenty-two jurisdictions include software within the definition of goods. Of these twenty-two, three exclude
custom designed software distinguishing service from personalty. Likewise, courts have held that transactions for software,
other than custom designed software, are within the scope of the Vienna Convention on Contracts for the International Sale
of Goods.

ZIn New York this sale was the sale of personalty governed by Article 2. Silverman v. Alcoa Plaza Associates,
37 A.D.2d 166, 323 N.Y.S.2d 39 (1971). But see ALH Properties Ten, Inc. v. 306-100th Street Owners Corp., 191
A.D.2d 1, 600 N.Y.S.2d 443 (1993) (Article 8 more appropriate for its facts).

%3ee, e.g., Helvey v. Wabash County REMC, 151 Ind.App. 176, 278 N.E.2d 608 (1972) (electricity held a good).



its scope. Consequently, Articles 2 and 2A should be extended to govern the real world sale, barter,
exchange, or lease of virtual assets acquired or created as part of Massive Multiplayer Online Role-playing

games.






