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This paper examines border security and economic relations between Canada and the United 
States, arguing against major reform such as the proposal for a common security perimeter. 
Regulatory convergence is discussed in the law of both NAFTA and the WTO, and the paper 
presents a small suggestion for private party access to support recognition of equivalence. 
 
1. Proposals for Deepening NAFTA 
 
Since the attacks of September 11, 2001 on the United States, Canadian exports to the U.S. have 
been subject to more stringent security measures at the border. As over 76% of Canada’s exports 
go to the United States,2 the change has presented a challenge. One study in 2007 found that 
Canadian companies had internalized the extra costs of U.S. border clearances in order to 
preserve export markets.3  The fear is that border delays and expenses will encourage firms to 
establish in the United States rather than in Canada, particularly since many manufacturers have 
adopted just-in-time systems for the management of inventories. 
 
In response, in Canada, there have been numerous proposals for reform to guarantee the access 
to U.S. markets that Canadian exporters thought they had achieved in the Canada-United States 
Free Trade Agreement of 1989 and the North American Free Trade Agreement of 1994. In 
2002, Wendy Dobson examined the possibility of a customs union, a full common market, or 
another “Big Idea” such as a strategic bilateral bargain that would involve cooperation in 
customs procedures, immigration, energy trade and defence.4  In 2003, Danielle Goldfarb 
surveyed 15 studies and reports published from 2001 to 2003, including suggestions for 
enhanced border cooperation and infrastructure, a common security perimeter, common refugee 
and visa policy, harmonization of external tariffs to eliminate internal rules of origin, 
harmonization or mutual recognition of standards, enhanced dispute resolution, common 
competition policy, natural resource security, greater cooperation in defence, common currency 
and institutional reforms.5  
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In 2005, a Task Force co-chaired by John P. Manley, Pedro Aspe and William F. Weld presented 
a set of ambitious recommendations to establish a North American security and economic 
community by 2010. The recommendations included a common security perimeter for the 
movement of people, cargo and vessels, the harmonization of visa and asylum regulations, 
investment in border infrastructure, law enforcement and military cooperation, support for 
economic development in Mexico, a North American energy strategy, a common external tariff, 
a permanent North American tribunal for dispute resolution, a unified approach to anti-dumping 
and countervailing duty actions, a trinational competition commission, a North American 
approach to regulation, labour mobility between Canada and the United States, mutual 
recognition of professional standards and degrees, a North American education programme, an 
annual North American summit meeting of the leaders of government, a North American 
Advisory Council and a North-American Inter-Parliamentary Group.6  
 
 
2. Smart Border and SPP  
 
Governmental actions since 2001 have not been as far-ranging as the Task Force or other 
recommendations.   
 
On December 12, 2001, Canada and the United States signed a Smart Border Declaration to 
enhance cooperation in identifying security threats and high-risk goods while facilitating low risk 
passage across the border. The Declaration was accompanied by a 30-point Action Plan covering 
secure biometric identifiers for persons, advance passenger information on airline flights, 
cooperation on refugee and asylum claims, customs preclearance away from the border, customs 
data exchange and joint facilities, infrastructure improvements, integrated border enforcement 
teams, information-sharing and coordination of anti-terrorism efforts, counter-terrorism 
legislation, freezing of terrorist assets and joint counter-terrorism training of personnel. On 
customs matters, the Declaration announced the Free and Secure Trade (FAST) programme of 
speedy clearances for low-risk companies and shipments. On movement of persons, the 
Declaration confirmed the expansion of the NEXUS programme of simplified entry and 
dedicated lanes for pre-approved, low-risk travellers.7   
 
On March 23, 2005, the three NAFTA governments signed the Security and Prosperity 
Partnership of North America (“SPP”) which involves an enhanced level of cooperation not tied 
to border matters. The Prosperity part of the SPP added to previous initiatives by including 
regulatory cooperation, sectoral collaboration especially in energy, transportation, financial 
services and telecommunications, environmental stewardship, food safety and public health. On 
August 21, 2007, the three governments supplemented the SPP with a voluntary framework 
intended to improve regulatory cooperation through transparency, information exchange and use 
of best practices in order to eliminate redundant testing and certification processes. 
 
 
3. Regulatory Convergence 
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The SPP advances some ideas for the deepening of NAFTA that are not limited to border issues. 
Michael Hart has recommended an ambitious Canada-U.S. initiative of regulatory harmonization. 
He suggests an obligation of bilateral consultation prior to the adoption of new regulations, 
along with a determination that any divergences serve important public purposes.8 The goal is to 
combat the “tyranny of small differences” between Canadian and U.S. regulations, such as the 
requirement of a prescription for certain pharmaceuticals in one country when they are sold over 
the counter in the other.9 The material below reviews aspects of regulatory convergence within 
NAFTA and the WTO. 
 
“Behind the border” trade issues are dealt with in NAFTA in Chapter 7B on sanitary and 
phytosanitary (“SPS”) measures and Chapter 9 on technical barriers to trade (“TBT”). SPS 
measures relate to the health of humans, animals and plants. The TBT chapter covers all other 
standards-related measures. Both SPS and TBT provisions in NAFTA contain obligations for 
equivalence.10  
 
For SPS matters, Article 714 provides that an importing Party shall treat another NAFTA 
country’s SPS measure as equivalent to its own if the exporting country demonstrates objectively 
that the measure achieves the importing Party’s appropriate level of protection. The importing 
Party may decide, on a scientific basis, that the measure does not achieve that level of protection 
and, on request, shall provide reasons in writing for this decision. The exporting country is to 
facilitate access to its territory for relevant inspection and testing (Art. 714(1),(2),(3)). NAFTA 
Parties are to consider each others’ SPS measures when developing their own (Art. 714(4)). This 
framework already encourages convergence, although on specific measures rather than in the 
more general top-down fashion envisaged in the SPP. Article 714 would presumably lead to 
recognition of equivalence for a specific measure. A general bilateral mutual recognition 
agreement (“MRA”) recognizing equivalence of SPS measures across a range of goods might 
raise a possible argument of discrimination against the other NAFTA Party. Article 712(4) states 
that SPS measures may not discriminate arbitrarily or unjustifiably between goods from a 
NAFTA party and like goods from any other country. The question would be whether the duty 
of non-discrimination in Article 712(4) adds an obligation such as good faith or due process to 
the provisions of Article 714 on equivalence. A blunt refusal to negotiate a similar wide-ranging 
MRA with the other NAFTA Party would probably breach Article 714 in any case.11  
 
For TBT matters, the obligation of equivalence relates solely to technical regulations of other 
NAFTA governments, measures with which compliance is mandatory. Other standards-related 
measures (i.e. standards and conformity assessment procedures) are not subject to this 
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obligation.12 Article 906(4) provides that an importing Party shall treat another NAFTA 
country’s technical regulation as equivalent to its own if the exporting country demonstrates to 
the satisfaction of the importing Party that the technical regulation adequately fulfills the 
importing Party’s legitimate objectives. The importing Party must provide reasons in writing, on 
request, if it decides not to treat the technical regulation as equivalent (Art. 906(5)). As the TBT 
chapter also contains an obligation to treat NAFTA goods no less favourably than the goods of 
any other country (Art. 904(3)(b)), the same question might arise of whether a general MRA 
recognizing a range of technical regulations of one NAFTA Party would generate additional 
good faith or due process obligations regarding the other NAFTA Party.13

 
On eliminating unnecessary testing, NAFTA is supportive of the SPP goal. The NAFTA Parties 
are to accept the results of conformity assessments conducted elsewhere in NAFTA wherever 
possible (Art. 906(6)) and shall give sympathetic consideration to the development of mutual 
recognition agreements for conformity assessment procedures (Art. 908(6)).14  The specific 
mention of MRAs for conformity assessment in Article 908(6) would make it less likely that a 
wide-ranging bilateral MRA would be criticized for leaving out goods of the other NAFTA 
Party. Shirley Coffield, an experienced trade lawyer, called mutual recognition of testing “[o]ne of 
the success stories in the NAFTA,” as it would permit a manufacturer to submit to one 
accrediting agency and get an approval valid elsewhere in the NAFTA territory.15 

 
For SPS measures and TBT technical regulations, it might be useful to give private parties the 
right to demand reasons if denials of equivalence are a significant problem. This suggestion is 
inspired by the doctrine of direct effect,16 but would not reflect actual direct effect as NAFTA 
gives this right solely to governments. There might be some concern over allowing private 
parties to attack domestic standards,17 but such a right to reasons would only involve arguing 
that specific goods meet the level of SPS protection or the TBT legitimate objective of the 
country of import. Using private parties in this manner could be a relatively simple way to 
identify small differences that are suitable for recognition as equivalent. On the other hand, 
private access rights would not be workable for the recognition of other NAFTA conformity 
assessments, since the treaty obligations are too hedged. As well, NAFTA Article 908(2) already 
provides a national treatment obligation for the recognition of conformity assessment bodies of 
other NAFTA Parties, which should be sufficient.  
 
As all three NAFTA governments are WTO Members, SPS and TBT measures of Canada, the 
United States and Mexico are also governed by WTO Agreements. In the WTO, the SPS 
Agreement contains an obligation of equivalence, while the TBT Agreement contains a less 
onerous duty to consider a request. A GATT Panel decided in 1981 that EEC recognition of 
U.S. but not Canadian conformity assessments for exports of beef to the Community breached 
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Canada’s right to MFN treatment in GATT Article I.18 This summary of “behind the border” 
issues in the WTO relates to equivalence and MRAs, as well as GATT Article XXIV on regional 
agreements. 
 
In the WTO SPS Agreement, Article 4.1 requires a Member to treat another Member’s SPS 
measure as equivalent if the exporting country objectively demonstrates that the measure 
achieves the importing Member’s appropriate level of protection. There is no obligation to give 
reasons for a refusal, but Article 4.2 contains a duty to consult. The SPS committee has adopted 
several decisions to implement the equivalence provision.19 Concerning wide-ranging MRAs, the 
MFN obligations of GATT Article I and SPS Article 2.3 might add or reinforce further duties 
such as good faith and due process treatment owed to other WTO Members. The SPS 
Agreement is intended as an elaboration of GATT Article XX(b).20  Should there be a conflict 
between the SPS Agreement and GATT 1994, the SPS Agreement would prevail.21

 
In the WTO TBT Agreement, Article 2.7 requires Members to give positive consideration to 
accepting technical regulations of other Members as equivalent if the importing Member is 
satisfied that the regulations adequately meet its objectives. Under Article 6.1, Members are to 
accept the results of conformity assessment from other WTO countries whenever possible, if the 
importing Member is satisfied that the conformity assessment offers assurance equivalent to its 
own conformity assessment procedures. Article 6.3 encourages the formation of MRAs on 
recognition of conformity assessments. Article 10.7 provides for notification of MRAs and 
encourages their formation, including agreements relating to technical regulations and standards. 
TBT Article 2.1 provides an MFN obligation for like products originating in any other countries, 
which might add to or reinforce the duties owed to all other WTO Members.22  The TBT 
Agreement exists separately from GATT 1994 and any GATT exemptions. Should there be a 
conflict between the TBT Agreement and GATT 1994, the TBT Agreement would prevail.23  
 
There are differences between the WTO provisions and the NAFTA regime for SPS and TBT 
measures. GATT Article XXIV permits the formation of regional agreements that would 
otherwise breach GATT Article I. There may be an issue over whether a distinctive regional 
SPS/TBT regime is permissible in a free trade agreement, since Article XXIV:5(b) states that an 
FTA may not impose on outside WTO Members “duties and other regulations of commerce” 
that are higher or more restrictive than the duties and regulations prior to formation of the FTA. 
As well, to meet the definition of an acceptable free trade agreement, “duties and other 
restrictive regulations of commerce” must be eliminated on substantially all the internal trade 
among the FTA members, in accordance with GATT Article XXIV:8(b).24 In the Turkey – 
Textiles decision, the Appellate Body adopted a rather strict interpretation of Article XXIV, 
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deciding that it authorized only measures that were necessary to the formation of a regional 
agreement, a view that probably would not cover a separate SPS/TBT regime.25 The necessity 
interpretation is, however, controversial.26 Assuming the separate NAFTA regime remains in 
place, there may be a possibility that non-NAFTA countries might use it as the basis for MFN 
claims to supplement their rights under the WTO SPS and TBT Agreements.27  
 
 
4. Trade and Security  
 
It now seems clear that a common NAFTA security perimeter would be very difficult to 
establish due to developments in Canada, quite apart from any views or preferences of Mexico 
and the United States. Within Canada, there have been challenges to parts of the Smart Border 
Declaration dealing with the movement of people and information sharing. In 2006, a 
Commission of Inquiry reported on the actions of Canadian officials in relation to Maher Arar, a 
Canadian citizen who was detained by U.S. officials in September 2002 while transferring on a 
flight through a U.S. airport and then sent to Syria, his country of birth, where he was held in 
custody until October 2003. The Commission found that an RCMP unit established in the fall of 
2001 had given U.S. authorities inaccurate and unfairly prejudicial information on Mr. Arar, had 
shared information without the usual review for relevance and reliability and had handed over an 
entire investigative database consisting of three compact discs without screening the information 
or attaching written caveats.28 As recommended by the Commission, a further inquiry has been 
established concerning the detention of three other individuals in similar circumstances. That 
inquiry is expected to report in September 2008.29 In addition, the Federal Court of Canada 
recently invalidated the designation of the United States as a safe third country to which refugee 
claimants could be returned. As the United States was in breach of international treaties relating 
to the protection of refugees and the prohibition of torture, the court found that the designation 
was not in accordance with the relevant legislation or with the Canadian Charter of Rights and 
Freedoms.30 The Safe Third Country Agreement,31 which was a major part of the Smart Border 
Declaration, continues in operation while the judgment is under appeal, but faces an uncertain 
future. 
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The proposal for a common security perimeter is in some respects contrary to parts of the Smart 
Border Declaration. If the internal border is expected to disappear soon, it makes little sense to 
invest in the infrastructure, administration and technology required for speedy clearances.32  It 
now appears that border procedures are likely to remain and the need to facilitate clearances for 
low-risk entries will be a top priority for some time. There is no particular reason to link 
regulatory convergence to security as in the SPP, but support for equivalence and MRAs may be 
a sensible objective, assuming due attention is directed to possible MFN claims under NAFTA 
and the WTO. A goal of harmonization to uniform regulations in one borderless market would 
be overly broad, however. Societies do not have to be the same in order to trade with each other. 
In Canada-U.S. economic relations at the moment, there is really no need for Big Ideas, although 
there is always room for small practical ones. 
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